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1.0      INTRODUCTION 


Financial  Assurance  is  authorized  under  Part  XII  of  the  Environmental  Protection  Act  and 
allows  provincial  officials  to  require,  as  a  condition  of  an  order  or  approval,  the  provision  of 
financial  security  by  regulated  parties  (persons  or  groups).  Financial  assurance  would  be 
required  either  to  ensure  that  pollution  control  objectives  are  complied  with  by  a  specified 
deadline  or  to  ensure  that  funds  are  available  for  future  cleanup  and  remediation  of  landfill 
sites. 

This  guide  book  is  intended  as  a  reference  for  ministry  staff  and  for  other  interested  persons 
regarding  how  financial  assurance  should  be  administered  under  different  circumstances. 

The  following  items  are  contained  in  this  guide  book: 

•  Ontario   legislation   -   Part   XII,    sections    131   to    136   and   Section    176   of  the 
Environmental  Protection  Act. 

•  Guidelines  for  financial  assurance  (Procedure  F- 15-1  in  the  MOEE  Manual  of  Guidelines 
and  Procedures) 

•  Summary  statistics  of  active  financial  assurance  accounts. 

•  A  worked  example  to  show  how  to  determine  financial  assurance  for  a  landfill  site. 

•  Data  on  landfill  closure  and  post-closure  maintenance  costs  that  can  be  used  to  develop 
or  confirm  cost  estimates  used  to  determine  financial  assurance  amounts. 

The  legal  authority  to  require  financial  assurance  as  a  condition  in  a  control  order  or  an 
approval  is  derived  from  sections  131  - 134  of the  Environmental  Protection  Act.  These  sections 
are  reproduced  in  Section  2  below. 

Section  3  consists  of  the  guidelines  used  by  ministry  officials  to  administer  financial  assurances. 
These  guidelines  are  found  in  Procedure  F-15-1  of  the  Manual  of  Procedures  and  Guidelines 
for  the  Ministry  of  Environment  and  Energy.   The  guidelines  are  also  found  on  Infoshare. 

A  summary  of  statistics  of  active  financial  assurance  accounts  for  the  years  1990,  1993,  1995 
and  1996  are  shown  in  Section  4. 

Section  5  contains  an  example  of  calculations  to  determine  the  amount  of  financial  assurance 
for  a  private  solid  waste  disposal  site.  This  type  of  approval  accounts  for  more  than  half  the 
total  number  of  active  financial  assurance  accounts. 
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Section  6  presents  two  tables  that  summarize  data  on  the  unit  costs  of  emergency  and  planned 
closure  and  post-closure  activities  derived  from  operations  in  Ontario  for  which  certificates  of 
approval  were  issued.    These  costs  were  all  reported  during  the  years  1990  -  1994. 

For  any  further  questions,  call  any  regional  or  district  offices  of  the  Ministry  of  Environment 
and  Energy  or  the  Economic  Services  Branch  of  the  ministry  at  323-5933. 
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2.0       PART  XII  -  FINANCIAL  ASSURANCE 

ENVIRONMENTAL  PROTECTION  ACT 


Definitions  131.       In  this  Part, 


"approval"  means  program  approval,  certificate  of  approval  or  provisional  certificate 
of  approval,  and  includes  a  permit  or  approval  issued  by  a  Director  under  the 
Ontario  Water  Resources  Acty  but  does  not  include  an  approval  under  Part  X  of  this 
Act;   S.O.1993,  c.  27.  ("authorisation") 

"bank"  means  a  bank  named  in  Schedule  I  or  Schedule  II  to  the  Bank  Act  (Canada); 
("banque") 

"environmental  measures"  means  one  or  more  of  the  measures  set  out  in  clauses  132 
(1)  (a)  to  (c);  ("mesures  d'ordre  environnemental") 

"financial  assurance"  means  one  or  more  of, 

(a)  cash,  in  the  amount  specified  in  the  approval  or  order, 

(b)  a  letter  of  credit  from  a  bank,  in  the  amount  and  terms  specified  in 
the  approval  or  order, 

(c)  negotiable  securities  issued  or  guaranteed  by  the  Government  of 
Ontario  or  the  Government  of  Canada  in  the  amount  specified  in 
the  approval  or  order, 

(d)  a  personal  bond  accompanied  by  collateral  security,  each  in  the 
form,  terms  and  amount  specified  in  the  approval  or  order, 

(e)  a  bond  of  a  guarantee  company  approved  under  the  Guarantee 
Companies  Securities  Act,  in  the  form,  terms  and  amount  specified 
in  the  approval  or  order, 

(f)  a  bond  of  a  guarantor,  other  than  a  guarantee  company, 
accompanied  by  collateral  security,  each  in  the  form,  terms  and 
amount  specified  in  the  approval  or  order, 

(g)  an  agreement,  in  the  form  and  terms  specified  in  the  approval  or 
order,  and 

(h)  an  agreement,  in  the  form  and  terms  prescribed  by  the  regulations; 
("garantie  financiere") 

"order"  means  an  order  by  the  Director  under  this  Act,  and  includes  an  order, 
notice,  direction,  requirement  or  report  made  by  a  Director  under  the  Ontario 
Water  Resources  Act,  but  does  not  include  an  order  under  section  136  (order  for 
performance  of  environmental  measures)  of  this  Act;  ("arrete") 
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"works"  means  an  activity,  facility,  thing,  undertaking  or  site  in  respect  of  which 
an  approval  or  order  is  issued,    ("travaux")  1986,  c.  68,  s.  7,  part. 


Financial  assurance 
for  compliance  with 
approval  or  order 


132.-(1)  The  Director  may  include  in  an  approval  or  order  in  respect  of  a  works  a 
requirement  that  the  person  to  whom  the  approval  is  issued  or  the  order  is  directed 
provide  financial  assurance  to  the  Crown  in  right  of  Ontario  for  any  one  or  more 
of. 


Changes  in  amount 
of     financial 


(a)  the  performance  of  any  action  specified  in  the  approval  or  order; 

(b)  the  provision  of  alternate  water  supplies  to  replace  those  that  the 
Director  has  reasonable  and  probable  grounds  to  believe  are  or  are 
likely  to  be  contaminated  or  otherwise  interfered  with  by  the 
works  to  which  the  approval  or  order  is  related;  and 

(c)  measures  appropriate  to  prevent  adverse  effects  upon  and  following 
the  cessation  or  closing  of  the  works. 

(2)  A  requirement  under  subsection  (1)  may  provide  that  the  financial  assurance 
•may  be  provided,  reduced  or  released  in  stages  specified  in  the  approval  or  order. 


Amendment     of 
approval  or  order 


Failure   to   provide 
financial  assurance 


Return  or  release  of 
financial  assurance 


Grounds  for  order 


Continuation      of 
financial  assurance 


(3)  The  Director  may  amend  an  approval  or  order  to  change  a  requirement  as  to 
financial  assurance  contained  in  the  approval  or  order.  1986,  c.  68,  s.  7,  part. 

133.-(1)  Failure  to  provide  financial  assurance  specified  in  an  approval  or  in 
accordance  with  a  stage  specified  in  an  approval  is  grounds  for  revocation  of  the 
approval  and  for  an  order  in  writing  by  the  Director  prohibiting  or  restricting  the 
carrying  on,  operation  or  use  of  the  works  in  respect  of  which  the  financial 
assurance  is  required. 

(2)  Failure  to  provide  financial  assurance  specified  in  an  order  or  in  accordance  with 
a  stage  specified  in  an  order  is  grounds  for  an  order  in  writing  by  the  Director 
prohibiting  or  restricting  the  carrying  on,  operation  or  use  of  the  works  in  respect 
of  which  the  financial  assurance  is  required.  1986,  c.  68,  s.  7,  part. 

134.-(1)  Upon  request,  part  or  all  of  the  financial  assurance  given  in  respect  of  a 
works  may  be  returned  or  released  pursuant  to  an  order  in  writing  by  the  Director. 

(2)  The  Director  may  make  an  order  mentioned  in  subsection  (1)  if  satisfied  that  the 
financial  assurance  returned  or  released  is  not  required  in  respect  of  the  works. 
1986,  c.  68,  s.  7,  part. 

135.  The  Director  may  convert  a  financial  assurance  to  cash  to  be  held  by  the 
Crown  to  the  same  purposes  as  the  financial  assurance  or  otherwise  realize  the 
financial  assurance  unless  the  financial  assurance  is  renewed  at  least  thirty  days 
before  it  would  otherwise  expire.  1986,  c.  68,  s.  7,  part. 
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Order    for    use    of 
financial  assurance 


Basis  for  order 


Parties  affected 


Performance 


136.-(1)  In  the  circumstances  set  out  in  subsection  (2),  the  Director  by  order  may 
require  the  performance  of  environmental  measures  for  which  the  Crown  holds 
financial  assurance  and  may  require  the  use  of  the  financial  assurance  for  the 
performance  of  the  environmental  measures. 

(2)  The  Director  may  make  an  order  mentioned  in  subsection  (1)  if  the  Director  has 
reasonable  and  probable  ground  to  believe  that  any  environmental  measure  required 
by  the  approval  or  order  in  respect  of  which  the  financial  assurance  was  given  has 
not  been  or  will  not  be  carried  out  in  accordance  with  the  requirement. 

(3)  An  order  under  this  section  shall  be  directed  to  the  person  to  whom  the 
approval  or  order  under  section  132  (financial  assurance)  was  issued  or  directed  and 
to  any  person  that  to  the  knowledge  of  the  Director  has  provided  the  financial 
assurance  for  or  on  behalf  of  the  person  to  whom  the  approval  or  order  was  issued, 
or  shall  be  directed  to  the  successor  or  assignee  of  that  person. 

(4)  Upon  the  issuance  of  an  order  by  the  Director  under  subsection  (1),  the  Crown 
may, 

(a)  use  any  cash; 

(b)  realize  any  bond  or  other  form  of  security,  and  use  the  money 
derived  therefrom:  and 


Regulations  relating 

to  Part  XII 


(c)  enforce  any  agreement, 

provided  or  obtained  as  the  financial  assurance  for  the  performance  of  the 
environmental  measures  and  may  carry  out  the  environmental  measures.  1986,  c. 
68,  s.  7,  part. 

176.-(9)  The  Lieutenant  Governor  in  Council  may  make  regulations  relating  to  Part 
XII  prescribing  requirements  for  financial  assurance  in  respect  of  the  classes  of 
approvals  or  orders  specified  in  the  regulations.  1986,  c.  68,  s.  11. 
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3.0       GUIDELINES  FOR  ADMINISTERING 
FINANCIAL  ASSURANCE: 


PART  XII 
ENVIRONMENTAL  PROTECTION  ACT 


Manual  of  Guidelines  and  Procedures,  Procedure  F-15-1 
Ministry  of  Environment  and  Energy 
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1.0         Legislative  authority 


Legislative  authority  for  the  requirement  of  financial  assurance  in  association  with 
director's  orders  and  approvals  under  both  the  Environmental  Protection  Act  (EPA) 
and  the  Ontario  Water  Resources  Act  (OWRA)  derives  from  Part  XII  (Financial 
Assurance),  sections  131-136,  of  the  Environmental  Protection  Act. 


2.0  Statement  of  principles 

2.1  This  procedure  specifies  how  financial  assurance  requirements  are  to  be 
administered  by  the  ministry. 

2.2  Financial  assurance  under  Part  XH  can  only  be  required  as  a  condition  of 
an  order  or  an  approval  or  by  regulation. 

2.3  financial  assurance  is  discretionary  on  the  part  of  the  program  director. 
Nevertheless,  financial  assurance  will  normally  be  required  as  a  condition 
for  certain  types  of  orders  or  approvals  listed  in  Section  4.1.    Criteria  for 
deciding  whether  to  require  financial  assurance  for  all  other  types  of 
orders  or  approvals  (as  listed  in  Section  4.2)  are  given  in  Section  5.0. 

2.4  This  procedure  is  intended  to  ensure  that  the  administration  of  financial 
assurance  requirements  is  consistent,  equitable  and  effective. 

2.5  The  procedure  addresses  the  following  topics: 

•  conditions  when  financial  assurance  may  be  required  of  the 
recipients  of  orders  or  approvals; 

•  determining  the  amount  of  financial  assurance  to  be  required; 

•  the  types  of  eligible  financial  assurance  and  the  minimum 
requirements  for  depositing,  accepting  and  releasing  such 
assurance; 

•  review  and  reporting  procedures  that  must  be  carried  out  when 
financial  assurance  is  in  force; 

.  ■ 

•  conditions  of  default; 

•  responses  to  a  default. 
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2.6  Financial  assurance  will  be  required  in  order  to: 

•  ensure  that  funds  are  available  to  comply  with  the  conditions  of 
an  order  or  approval; 

•  assemble  funds  for  decommissioning,  cleanup,  rehabilitation  and 
perpetual  care  at  future  dates. 


2.7  Financial  assurance  may  not  be  retained  as  a  penalty. 


■ 


2.8  Financial  assurance  will  not  normally  be  required  of  municipalities  and 
other  public  bodies  or  institutions,  for  the  following  reasons: 

•  they  are  not  subject  to  bankruptcy  and  financial  insolvency  to  the 
same  degree  as  are  private  companies; 

•  municipalities  have  a  permanency  of  place  which  prevent  them 
from  walking  away  from  local  problems; 

•  public  institutions  are  generally  backed  by  provincial  or  federal 
government  resources. 

2.9  Financial  assurance  may  be  required  for  existing  operations  as  well  as  new 
facilities  but,  in  either  case,  it  must  be  specified  as  a  condition  in  an  order 
or  an  approval. 

2.10  Primary  contact  with  regulated  parties  will  be  through  the  program 
director.   The  program  director  will  ensure  that  other  relevant  ministry 
officials,  specifically  the  director  of  the  Finance  and  Administrative 
Branch,  are  informed  of  specific  actions. 

2.11  Regulated  parties  which  own/operate  more  than  one  site  subject  to 
financial  assurance  may  request  that  a  single  financial  assurance  account  be 
established  to  include  all  such  sites. 


3.0  Definitions 


3.1  Financial  assurance  -  means  one  or  more  of  the  mechanisms  listed  in 
Section  131  of  the  EPA  by  which  one  party  guarantees  or  obtains  a 
guarantee  of  its  performance  to  another  party  (such  as  the  government). 

3.2  Approval  -  as  defined  in  Section  131  of  the  EPA  and  appropriate  sections 
of  the  OWRA. 
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3.3  Order  -  as  defined  in  Section  131  of  the  EPA  and  appropriate  sections  of 
the  OWRA. 

3.4  Control  document  -  A  document  which  is  authorized  by  statute,  binding 
upon  the  recipient,  and  directly  enforceable  by  prosecution. 

3.5  Regulated  party  -  the  party,  a  company  or  person  who,  under  an  approval 
or  an  order,  is  subject  to  an  approval  or  an  abatement  requirement  and 
must  provide  financial  assurance. 

3.6  Guarantor  -  a  third  party,  such  as  an  insurance  company,  which  will  issue 
an  assurance  or  a  surety  bond. 

3.7  Program  director  -  Ministry  of  Environment  and  Energy  official  who  is 
responsible  for  developing,  issuing  and  enforcing  the  order  or  approval  or 
a  designate.   Called  the  "Director"  in  the  Environmental  Protection  Act 
and  the  Ontario  Water  Resources  Act;  may  be  a  regional  director  or  the 
director  of  the  Approvals  Branch.   Directors  employed  by  local  boards  of 
health,   regional  municipalities  and  elsewhere  outside  the  Ministry  of 
Environment  and  Energy,  are,  for  purposes  of  contracts  between  the 
Minister  and  their  employer  under  Part  Vm  of  the  EPA,  also  program 
directors. 

3.8  Environmental  measures  -  as  defined  in  Section  131  of  the  EPA. 

3.9  Finance  and  Administration  Branch  (FAB)  -  The  name  of  this  branch  may 
change  from  time  to  time.   Reference  should  be  made  to  the  ministry 
organization  chart  for  the  current  name. 

• 
4.0         Activities  for  which  financial  assurance  may  be  required 

4.1  Activities  for  which  financial  assurance  is  required  in  every  case. 

4.1.1       Approvals  under  Part  V,  EPA 

4.1.1.1    private  landfill  sites 

for  which  a  hearing  is  required  under  Section  30  of 
the  EPA; 

or  which  will  accept  non-hazardous  solid  industrial, 
commercial  or  domestic  wastes  and  which  have  a  life- 
time capacity  of  40,000  cubic  metres  or  more 
(i.e.  1,500  people); 


Ministry  of  Environment  and  Energy  10 


PART  XII,  EPA  FINANCIAL  ASSURANCE 


4.1.1.2  private  transfer  stations,which  handle  "subject  wastes"  as 
defined  in  Regulation  347,  waste  processing  sites  for 
subject  wastes  and  PCB  mobile  destruction  units; 

• 

4.1.1.3  private  transfer  stations  and  waste  processing  sites  for 
other  wastes  where  there  is  no  identified  place  or 
practical  method  for  final  disposal  in  Ontario; 

4.1.1.4  private  waste  management  (haulage)  systems  which  carry 
biomedical  wastes,  PCBs  and  hazardous  subject  wastes. 

4.1.2  Approvals  under  Part  VIII,  EPA 

4.1.2.1  All  unclassified,  unregulated  sewage  systems  treating 
commercial  or  industrial  waste  water; 

4.1.2.2  Private  communal  sewage  systems  in  the  circumstances 
described  in  Section  4.1.3. 

4.1.3  Approvals  under  sections  52  and  53,  OWRA 

4.1.3.1  Private  communal  sewage  and  water  works  in 
unorganized  areas  where  there  is  no  agreement  with  the 
Ministry  of  Municipal  Affairs  for  a  local  government 
agency  (e.g.  a  local  services  board  or  a  municipality  to  be 
created,  or  an  existing  municipality  to  be  expanded)  to 
take  over  the  works  in  the  event  of  a  default; 

4.1.3.2  Private  communal  sewage  and  water  works  in  organized 
areas  without  an  agreement  with  the  local  government 
agency  to  take  over  the  system  in  a  default  situation. 

Note:      Financial  assurance  is  not  meant  to  take  the  place  of  an 
agreement  with  a  municipal  authority.   The  ministry,  at 
the  time  of  initial  approval,  will  continue  to  require  a 
municipality  or,  in  unorganized  areas,  another 
governmental  organization  to  enter  into  a  responsibility 
agreement  for  the  long-term  operation  and  maintenance 
of  communal  water  works,  sewage  works  and  sewage 
systems.   However,  financial  assurance  must  be  provided 
until  such  agreements  are  ratified. 
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4.2  Activities  for  which  financial  assurance  is  discretionary  for  the  program 

'  director. 

4.2.1  Private  landfill  sites  not  referred  to  in  Section  4.1.1.1 

4.2.2  Other  approvals  under  Part  V,  EPA 

4.2.2.1  reclamation  or  processing  operations; 

4.2.2.2  organic  waste  disposal  sites  (e.g.  canning  plant  wastes); 

4.2.2.3  incineration  facilities; 

4.2.2.4  private  transfer  stations  and  waste  processing  sites  for 
wastes  other  than  those  referred  to  in  4.1.1.2; 

4.2.2.5  PCB  storage  sites; 

4.2.2.6  waste  management  systems  (haulers)  which  do  not  handle 
biomedical  wastes,  PCBs  and  hazardous  subject  wastes. 

4.2.3  Approvals  under  Part  VIE,  EPA 

4.2.3.1  Class  7  sewage  systems; 

4.2.3.2  all  sewage  systems  serving  either  industrial,  commercial 
or  institutional  facilities  for  which  financial  assurance  is 
not  mandatory  as  per  paragraph  4.1.2.1; 

4.2.3.3  Class  A  sewage  systems; 

4.2.4  Approvals  under  Section  53,  OWRA 

4.2.4.1  industrial  and  milling  activities  that  generate  tailings,  ash 
or  other  waste  materials  subject  to  Section  53,  OWRA; 

4.2.4.2  any  sewage  works  in  which  waste  materials  that  are 
generated  by  the  sewage  works,  including  sludges,  are  to 
be  disposed  of  on  the  site  of  the  sewage  works; 

4.2.4.3  Any  sewage  works,  or  any  part  thereof,  that  contain 
waste  materials,  such  as  sludges,  that  are  to  remain  on  the 
site  after  decommissioning. 
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4.2.5  Air  approvals  under  Section  9,  EPA 

4.2.5.1  storage  of  subject  waste  materials  from  air  pollution 
control  equipment; 

4.2.5.2  Conditional  Certificate  of  Approval  requiring  upgrading 
and  where  there  is  uncertainty  as  to  whether  the 
equipment  will  work. 

4.2.6  Water  taking  permits  under  Section  34,  OWRA 

4.2.6.1    private  undertakings  which  are  likely  to  reduce  the 

quantity  or  quality  of  water  supplies  of  neighbours,  and 
where  conditions  require  remedial  measures. 

4.2.7  Control  and  other  orders 

4.2.7.1  industrial  abatement  programs  under  Section  18,  EPA; 

4.2.7.2  where  an  industrial  or  commercial  site  which  is 
contaminated  with  hazardous  materials  is  to  be 
decommissioned; 

4.2.7.3  operations  which  store  subject  wastes  on  site  under 
Regulation  347  for  more  than  90  days. 

4.3  The  criteria  for  deciding  when  to  require  financial  assurance  in  the 

discretionary  cases  are  detailed  in  Section  5,  below. 


5.0         Conditions  when  discretionary  financial  assurance  (Section  4.2)  should  be 
required 

5.1  Where  a  required  action,  process  or  task  could  result  in  adverse  effects  or 
damages  to  property  owners,  the  public,  or  individuals  who  are  not 
employees  and  for  which  financial  compensation  may  be  required. 

5.2  When  appropriate  regional  or  approvals  staff  determine  that  a  facility  or 
operation  will  require  decommissioning,  rehabilitation  or  environmental 
cleanup  measures  when  it  is  to  be  shut  down  or  modified  in  the  future. 

5.3  When  long  term  and/or  perpetual  management  or  monitoring  of  an 
existing  or  potential  pollution  or  contamination  problem  is  required  by  an 
order  or  an  approval. 
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5.4  When  there  is  reason  to  expect  that  the  regulated  party  might  become 
insolvent  in  the  future  and  be  unable  to  complete  or  comply  with  the 
conditions  of  an  order  or  an  approval. 

5.5  When  a  regulated  party  or  person  has  been  convicted  of  violations 
involving  pollution  discharges  or  emissions  for  the  specific  or  related 
problems  that  are  being  addressed  in  an  order  or  approval. 

5.6  When  the  regulated  party  has  missed  deadlines  in  previous  orders  or 
approvals. 

5.7  When  the  regulated  party  receives  an  extension  to  a  compliance  date. 

5.8  When  the  operation  or  waste  residuals  of  the  regulated  party  are  judged  to 
be  high  risk  in  that  the  release  of  a  contaminant  could  cause  serious 
health,  environmental  or  property  damage  including  interference  with  the 
operation  of  private  and  municipal  wells. 


6.0         Forms  of  financial  assurance 

6.1  Forms  of  financial  assurance  are  described  in  Section  131  of  the  EPA. 
These  instruments  are  to  be  chosen  by  the  program  director  and  other 
MOEE  staff,  in  consultation  with  the  regulated  party,  in  accordance  with 
these  procedures.   Regulations  may  be  made  from  time  to  time  to  require 
particular  types  and  amounts  of  financial  assurance  in  specific  cases. 

6.2  Examples  of  the  wording  for  two  types  of  instruments  that  can  be  used 
are  presented  in  Appendix  B. 

6.3  Forms  of  financial  assurance  are  described  in  more  detail  in  sections  9.0, 
10.0,  11.0,  12.0  and  13.0  of  these  procedures. 

6.4  Liability  insurance  may  also  be  considered  for  acceptance  as  financial 
assurance  under  conditions  described  in  Section  13.6. 

. 
7.0         Value  of  the  financial  assurance  required 

7.1  The  value  or  amount  of  the  financial  assurance  required  will  be  based  on 

one  or  more  of  the  following: 

7.1.1       the  estimated  capital  cost  of  each  program  item,  activity,  facility 
or  technology,  etc.  specified  in,  or  required  to  comply  with,  an 
order  or  approval; 
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7.1.2  the  expected  operating  costs  of  the  relevant  program  item, 
activity,  etc.  (including  long-term  monitoring,  treatment,  storage 
or  security)  over  the  required  period  specified  in  the  order  or 
approval; 

7.1.3  the  quantity  of  the  waste  materials  being  generated,  processed, 
stored  or  discharged; 

7.1.4  the  estimated  costs  of  cleaning  up  and  disposing  of  residues  of  a 
potential  spill; 

7.1.5  the  estimated  capital  and  long-term  operating  and  maintenance 
costs  (including  monitoring,  treatment,  storage  or  security)  of 
decommissioning  a  contaminated  site  or  facility. 

7.2  Where  the  order  or  approval  indicates  that  there  are  several  acceptable 
options  or  techniques  to  achieve  the  specified  environmental  requirements 
or  objectives,  the  amount  of  the  financial  assurance  can  be  based  on  the 
least-cost  option  or  approach. 

7.3  For  each  type  of  order  or  approval  listed  in  Section  4.0  of  these 
procedures,  the  proponent,  in  consultation  with  ministry  staff,  should 
identify  program  activities,  items,  projects,  etc.  that  are  required  by,  or 
must  be  implemented  to  comply  with,  conditions  in  the  order  or 
approval. 

7.4  Estimates  of  the  capital  and  other  one-time  costs  and  the  annual  operating 
and  maintenance  costs  associated  with  each  program  activity,  facility,  etc. 
are  to  be  generated  and  provided  by  the  regulated  party  with  reference  to 
Appendix  A. 

7.4.1  Expected  variations  in  annual  operating  and  maintenance  costs 
over  time  should  be  noted. 

7.4.2  Specify  the  total  time  period  or  planning  period,  in  years,  over 
which  each  project,  activity,  etc.  is  to  be  implemented,  starting 
with  issuing  of  order  or  approval.   There  is  no  predetermined 
maximum  time  period  or  planning  period  for  which  financial 
assurance  may  be  required. 

7.4.3  Specify  the  year(s)  in  which  capital/one-time  costs  are  to  be 
incurred  and  in  which  annual  operation  costs  will  start  and  finish, 
counting  from  the  issuing  of  the  order  or  approval. 
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7.4.4  Tabular  schedules  of  these  estimates  over  the  planning  period 
would  be  most  helpful. 

7.4.5  Where  the  planning  period  is  four  years  or  more  and  capital/one- 
time costs  are  incurred  four  years  or  more  from  the  issuing  of  the 
order  or  approval,  future  capital/one-time  and  operation  and 
maintenance  costs  may  be  discounted  to  present  values  using 
appropriate  formulae  and  interest  rates  specified  below. 

7.5  Where  activities,  projects  etc.  are  to  be  completed  in  three  years  or  less: 

7.5.1  if  operating  and  maintenance  costs  are  not  specified  in  the 
conditions  of  an  order  or  approval,  the  recommended  financial 
assurance  is  100  percent  of  total  capital/one-time  costs; 

7.5.2  if  operating  and  maintenance  costs  are  specified  in  the  conditions 
of  an  order  or  approval,  then  the  recommended  financial 
assurance  for  most  situations  is  100  percent  of  total  capital/one- 
time costs  plus  at  least  three  years  of  annual  operating  costs. 

7.6  Where  activities,  projects  or  technologies  are  to  be  installed  or  completed 
four  years  or  more  after  the  issuing  of  an  order  or  approval,  or  if 
operating  costs  are  to  start  four  or  more  years  after  issuing  the  order  or 
approval,  and 

7.6.1  if  operation  and  maintenance  is  not  specified  in  conditions  of 
order  or  approval,  recommended  financial  assurance  is  either 

100  percent  of  the  present  value  of  the  total  capital/one- 
time costs, 

or  annual  payments  sufficient  to  reach  the  amount  of 
total  capital/one  time  costs  by  the  year  in  which  they  are 
to  be  incurred. 

N.B.       Only  cash  or  eligible  government  bonds  can  be  accepted 
for  this  financial  assurance. 

7.6.2  if  operating  and  maintenance  activities  over  a  required  finite  time 
period  are  specified  in  the  conditions  of  the  order  or  approval,  the 
recommended  financial  assurance  is  either 
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an  initial  payment  of  100  percent  of  the  present  value  of  total 
capital/one-time  costs,  plus  100  percent  of  the  present  value  of 
all  annual  operating  and  maintenance  costs  over  the  planning 
period, 

or  annual  payments  which  will  accumulate  over  time  to  reach 
the  required  sum  of  total  capital/one-time  costs  plus  the 
present  value  of  the  total  annual  operating  and  maintenance 
costs  over  the  planning  period. 

The  intent  of  this  financial  assurance  is  to  ensure  that  there  are 
sufficient  funds  available  to  pay  all  operating  costs  over  the 
planning  period. 

N.B.       Only  cash  or  eligible  government  bonds  can  be  accepted 
for  this  financial  assurance. 

7.6.3  The  present  values  of  total  capital/one-time  costs  and  total  annual 
operating  costs  (over  a  finite  planning  period)  are  to  be  computed 
using  the  following  formula 

PV  =    E(sum  of)  [(l/(l+i)n)  x  (FOCJ  +  (l/(l+i)n)  x  (FCCJ] 

where     PV    =  present  value  of  all  costs  over  the  order 

or  approval  planning  period. 
FOCn  =        future  annual  operating  and  maintenance  costs 

expended  in  year  n. 
FCCn  =        future  capital  costs  expended  in  year  n. 
i      =  annual  interest  rate. 

n      =  years  designated  as  1,  2,  etc.  up  to  a  pre-specified 

final  year. 

7.7  If  the  order  or  approval  involves  future  decommissioning  or  rehabilitation, 

monitoring,  treatment  and  disposal  of  effluents  or  emissions,  or  perpetual 
care  and  security  of  a  site,  without  having  a  finite  planning  period 
specified,  recommended  financial  assurance  for  this  purpose  is  100  percent 
of  the  capitalized  value  of  the  estimated  annual  operating  and  maintenance 
costs.   The  capitalized  value  is  to  be  computed  using  the  following 
formula: 

C\r         =     annual  FOC/i 
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where     CV^       =     capitalized  value  of  operating  and  maintenance  costs 
in  perpetuity. 
FOC       =     future  annual  operating  and  maintenance  costs, 
i       m     annual  interest  rate. 

The  objective  of  this  financial  assurance  is  to  deposit  or  accumulate  an 
amount  that  will  generate  an  annual  income  sufficient  to  cover  these 
future  annual  operating  and  maintenance  costs. 

7.8  The  annual  interest  rate  to  be  used  in  the  formulae  noted  in  sections  7.6 
and  7.7  or  to  calculate  annual  payments  will  be  a  rate  consistent  with  the 
form  of  financial  assurance  chosen  and  the  time  period  specified  in  the 
order  or  approval.   The  minimum  rate  to  be  used  is  to  be  based  upon  the 
rate  offered  by  the  Province  of  Ontario  Savings  Office  to  its  Trillium 
Account  depositors.   The  maximum  rate  allowed  is  to  be  based  on  the  rate 
of  return  for  selected  Government  of  Canada  benchmark  bond  yields,  as 
published  in  the  journal,  Bank  of  Canada  Review. 

7.9  For  estimating  future  capital/one-time  costs  and  annual  operating  and 
maintenance  costs,  annual  inflation  rates  used  should  be  based  on 
appropriate  price  indices  such  as  the  series  entitled  Machinery  and 
Equipment  and  Non-residential  Construction  found  in  the  Bank  of 
Canada  Review. 

7.10  Further  guidance  for  estimating  the  costs  associated  with  different  types  of 
regulatory  activities  and  the  recommended  amounts  of  financial  assurance 
to  be  required  are  found  in  Appendix  A. 

7.11  Estimating  relevant  costs  for  financial  assurance  requirements. 

7.11.1  The  regulated  party,  who  is  either  an  applicant  for  an  approval  or 
the  recipient  of  an  order,  is  responsible  for  providing  cost 
estimates  for  the  relevant  activities  that  are  proposed  in  response 
to  conditions  and  the  respective  orders  or  approvals.   In  addition, 
explanations  of  how  costs  were  estimated  as  well  as  references  and 
sources  of  relevant  estimation  procedures  should  be  provided. 
Reference  should  be  made  to  Appendix  A. 

7.11.2  If  no  estimates  of  the  relevant  capital  and/or  operating  costs  are 
provided  by  the  regulated  party,  MOEE  staff  should  generate 
relevant  cost  estimates  with  reference  to  Appendix  A. 
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7.11.3  In  any  event,  estimates  provided  by  the  regulated  party  should  be 
reviewed  by  MOEE  staff  where  possible. 

7.11.4  If  there  is  a  disagreement  between  the  cost  estimates  of  the 
MOEE  and  those  of  the  regulated  party,  details  of  estimation 
procedures  from  each  participant  should  be  exchanged  with  a 
view  to  reaching  agreement  through  negotiation.   Compliance 
procedure  F-2  may  be  invoked  to  produce  a  new  set  of  cost 
estimates  to  be  used  in  determining  financial  assurance. 

7.12  Where  an  approval  or  order  involving  future  decommissioning, 
rehabilitating,  monitoring  and  treatment  of  effluents  or  emissions,  or 
perpetual  care  and  security  requires  the  accumulation  of  financial  assurance 
in  a  fund  over  time,  the  payments,  or  the  formula  for  calculating 
payments  into  the  fund,  shall  be  established  in  accordance  with  any 
relevant  regulations  or  procedures  for  determining  the  amounts  and  should 
be  specified  in  the  order  or  approval. 

7.13  The  order  or  approval  should  provide  for  the  periodic  review  of  financial 
assurance  provisions  in  order  to  ensure  that  adequate  funds  are  available 
for  the  specified  requirements. 

7.14  Where  marketable  securities  and/or  other  negotiable  instruments  not 
covered  by  Section  12  of  these  procedures  are  accepted  as  financial 
assurance,  the  market  value  of  the  securities  taken  should  be  at  least  20 
percent  in  excess  of  the  agreed  to  amount  of  financial  assurance.   This 
premium  is  intended  to  offset  the  need  to  obtain  additional  financial 
assurance  if  the  market  value  of  the  securities  declines. 

7.15  If  a  regulated  party  asks  to  establish  a  single  financial  assurance  account  to 
include  more  than  one  site,  consideration  may  be  given  to  this  request  but 
the  minimum  amount  of  financial  assurance  required  should  be  equal  to 
the  recommended  amount  of  financial  assurance  for  the  site  with  the 
highest  total  compliance  costs. 

8.0         Negotiating  financial  assurance  requirements 

8.1  Financial  assurance  agreements  and/or  requirements  for  specific  polluters 

may  be  developed  by  program  directors  or  their  designates  in  the 
following  MOEE  branches: 

8.1.1  the  regional  branches; 

8.1.2  Environmental  Approvals  Branch. 


Ministry  of  Environment  and  Energy  19 


PART  XII,  EPA FINANCIAL  ASSURANCE 

8.2  Ministry  personnel  noted  in  Section  8.1  may  solicit  advice  from  staff  from 
the  following  divisions/branches: 

8.2.1  The  Economic  Services  Branch 

8.2.2  The  Legal  Services  Branch 

8.2.3  Finance  and  Administration  Branch 

8.2.4  Environmental  Services  and  Standards  Division. 

8.3  Where  negotiations  are  to  take  place  between  the  ministry  and  the 
regulated  party,  meetings  and  other  direct  contacts  with  the  regulated 
party  should  be  arranged  by  or  through  the  program  director. 

8.4  If  the  regulated  party  or  some  other  interested  party  claims  that  provision 
of  the  financial  assurance  will  cause  unemployment  or  undue  financial 
hardship,  an  economic  or  financial  analysis  will  be  carried  out  in 
accordance  with  Guideline  F-14  of  the  Manual  of  Guidelines  and 
Procedures. 

8.5  If  a  party  proposing  an  undertaking  asks  to  establish  a  single  financial 
assurance  account  to  include  more  than  one  site,  the  program  director  may 
do  so  but  should  obtain  concurrence  with  divisions  and  branches  listed  in 
Section  8.2  as  well  as  the  Environmental  Approvals  Branch  and  the 
directors  of  regions  where  each  site  or  facility  is  located. 

8.6  Procedures  for  administering  the  following  forms  of  financial  assurance  are 
presented  in  the  subsequent  sections: 

8.5.1  cash  (See  Section  9  below), 

8.5.2  irrevocable  letters  of  credit  (See  Section  10  below), 

8.5.3  surety /performance  bonds  (See  Section  11  below), 

8.5.4  Government  of  Canada  or  provincial  bonds  (See  Section  12 
below), 

■ 

8.5.5  agreements  as  required  by  an  approval,  order  or  regulation  (See 
Section  13  below). 

8.5.6  liability  insurance  (see  Section  13  below). 
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9.0         Procedures  for  administering  cash 

9.1  Cheques  made  out  to  the  Treasurer  of  Ontario  should  be  submitted  to  the 
director  of  the  Finance  and  Administration  Branch  (FAB)  of  the  Ministry 
of  Environment  and  Energy. 

9.2  The  cheque  will  then  be  deposited  into  an  interest-banking  trust  fund 
within  the  Consolidated  Revenue  Fund  (CRF)  in  accordance  with  any 
procedures  and  requirements  of  the  Ministry  of  Finance. 

9.3  The  interest  credited  to  the  trust  fund  shall  be  at  the  rate  determined  in 
accordance  with  paragraph  7.8  of  these  procedures  and  may  be  specified 
by  Order  in  Council. 

9.4  If  cash  sums  are  to  be  built  up  through  payments  over  time,  payments 
may  be  based  on  a  per-unit  price  (e.g.  $  per  tonne  of  waste)  or  an 
amortization  payment  calculated  to  accumulate  to  a  total  amount  by  a 
specific  time  in  accordance  with  Section  7.6.2  of  these  procedures. 

9.5  Conditions  in  an  order  or  approval  should  specify  a  sequence  of  events  to 
ensure  that  financial  assurance  is  posted  before  the  proposed  facilities  or 
activities  begin  operation.   For  example,  a  certificate  of  approval  for  the 
establishment  of  a  new  waste  disposal  site  could  specify  that  the  site  may 
not  open  or  operate  until  financial  assurance  has  been  received  by  the 
director  of  the  FAB  who  will  then  notify  the  program  director.   If  an 
uncertified  cheque  is  given,  the  approval  should  state  that  it  does  not  take 
effect  until  the  cheque  has  cleared  the  bank. 

9.6  Applications  for  refunds  are  sent  initially  to  the  program  director  who 
then  forwards  them  to  the  director  of  the  FAB,  if  approved. 

9.7  Payments  from  these  trust  funds  for  any  reason  shall  be  requested  by  the 
program  director,  arranged  by  the  director,  FAB  and  authorized  by  other 
MOEE  officials  having  appropriate  authority. 

9.8  The  FAB  shall  maintain  records  of  all  trust  funds  and  issue  reports 
regularly  as  required  by  central  agencies  and  ministry  management. 
Reports  on  each  account  should  include,  at  minimum,  the  following: 

payments  into  and  out  of  each  account 
accrued  interest 
opening  and  closing  balances 
(See  also  Section  14.3) 
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10.0       Procedures  for  administering  irrevocable  letters  of  credit 

10.1  Irrevocable  letters  of  credit  should  not  be  accepted  as  financial  assurance 
where  growth  in  funds  over  time  is  expected  or  required. 

10.2  Only  irrevocable  letters  of  credit  from  financial  institutions  empowered  to 
issue  such  instruments  with  business  offices  in  Ontario  may  be  accepted. 
A  list  of  such  institutions  may  be  obtained  from  the  FAB  or  from  the 
Ministry  of  Finance. 

10.3  Irrevocable  letters  of  credit  and  other  supporting  documents  are  to  be 
delivered  to  the  FAB  for  safekeeping  in  accordance  with  the  Manual  of  the 
Office  of  the  Treasury.   Copies  should  be  kept  in  the  files  of  MOEE 
district  offices,  regional  offices  and/or  the  Approvals  Branch. 

10.4  A  letter  of  credit  will  normally  specify  an  expiry  date. 

10.5  Where  security  is  required  for  a  period  longer  than  the  expiry  date  of  the 
letter  of  credit,  the  letter  of  credit  should  state  that  it  will  be  renewed 
automatically. 

10.6  The  condition  in  the  approval  or  the  order  which  requires  financial 
assurance  should  provide  a  renewable  letter  of  credit  stating  that  the 
issuing  bank  must  give  notice  to  the  Crown,  at  least  60  days  before  the 
expiry  date,  that  the  letter  of  credit  will  not  be  renewed.   An  irrevocable 
letter  of  credit  may  not  be  renewed  if  the  Crown  advises  the  bank  in 
writing  that  renewal  is  not  required. 

10.7  If  notice  of  intent  not  to  renew  a  letter  of  credit  is  given  by  the  bank, 
alternative  security  satisfactory  to  the  program  director  and  the  director, 
FAB,  must  be  posted  at  least  30  days  before  the  expiry  date. 

10.8  If  alternative  financial  assurance  is  not  posted  as  provided  in  Section  10.6 
or  notice  not  to  renew  a  letter  of  credit  is  given  with  no  alternative 
security  posted,  the  existing  letter  of  credit  is  to  be  called  and  the  proceeds 
are  to  be  administered  as  a  cash  guarantee  as  set  out  in  Section  9  of  these 
procedures. 

10.9  Any  approval  or  order  should  provide  that,  where  non-cash  assurance 
(e.g.  letter  of  credit,  surety  bonds,  agreements,  etc.)  is  provided  and 
appropriate  arrangements  are  not  made  for  its  renewal  or  replacement, 
then  cash  assurance  shall  be  immediately  posted  in  lieu  of  the  non-cash 
instrument   (see  also  Section  15.5). 
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10.10  The  FAB  shall  maintain  records  of  all  letters  of  credit  and  prepare  reports 
semi-annually,  or  more  frequently,  as  required  by  central  agencies  and 
requested  by  the  ministry   (see  also  Section  14.3). 

10.11  The  program  director  is  to  review  FAB  reports  on  letters  of  credit  . 

10.12  The  program  director  must  instruct  the  director,  FAB,  whether  or  not  to 
call  expiring  letters  of  credit  if  they  are  not  renewed.   The  program 
director  and  director,  FAB,  or  their  designates,  should  co-ordinate  any 
actions  to  call  letters  of  credit. 

10.13  As  obligations  under  an  order  or  approval  become  fulfilled  and,  at  the 
request  of  the  regulated  party,  the  program  director  will  notify  the  bank 
by  letter  (with  a  copy  sent  to  the  director  of  the  FAB)  as  to  the  status  of 
the  obligation;  e.g.  whether  the  amount  of  the  letter  of  credit  is  to  be 
reduced,  or  that  the  letter  of  credit  is  to  be  released.   If  it  is  to  be  released, 
the  original  letter  of  credit  and  any  required  supporting  documents  are  to 
be  returned  to  the  bank. 

10.14  Drawings  on  letters  of  credit,  payments  into  the  Consolidated  Revenue 
Fund,  reductions  or  release  in  letters  of  credit  are  to  be  authorized  by  the 
program  director  and  the  director  of  the  FAB,  with  further  authorization 
obtained  as  necessary.   In  the  absence  of  any  director,  an  executive 
director  or  an  associate  or  Assistant  Deputy  Minister  can  authorize  action. 

10.15  The  regulated  party  is  responsible  for  all  bank  fees  and  charges  associated 
with  the  letter  of  credit. 


11.0       Procedures  for  administering,  surety /performance  bond  agreements 

11.1  Surety  and  performance  bonds  consist  of  agreements  or  contracts  among 
the  Guarantor,  the  regulated  party,  and  the  Crown  and  are  to  be 
negotiated  by  the  personnel  specified  in  Sections  8.1  and  8.2.   Advice  may 
be  obtained  from  the  Insurance  and  Risk  Management  Section  of  the 
General  Services  Branch  of  the  Management  Board  of  Cabinet  and  the 
Ontario  Insurance  Commission  in  the  Ministry  of  Finance   (see  page  19). 

11.2  Original  copies  of  surety  and  performance  bonds,  agreements,  contracts 

.  and  any  other  relevant  documentation  should  be  delivered  to  the  FAB  for 
safekeeping,  with  copies  retained  by  the  program  director. 
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11.3  The  FAB  shall  keep  records  of  these  documents  and  provide  reports  on 
them  annually,  or  more  frequently,  as  required  by  central  agencies  and 
ministry  management    (see  also  Section  14.3). 

11.4  Where  surety  bonds  specify  an  expiry  date,  the  program  director  should 
ensure  that  sufficient  time  is  given  to  the  life  span  of  the  surety  bond  to 
complete  all  requirements  of  the  order  or  approval. 

11.5  Where  security  is  required  after  the  expiry  date  of  the  surety  bond,  the 
program  director  must  notify  the  Guarantor,  the  regulated  party  and  the 
director  of  the  FAB.   Failure  to  renew  the  surety  bond,  or  provide  a  new 
form  of  financial  assurance,  may  be  cause  for  the  program  director  to 
revoke  the  approval  or  enforce  the  order. 

■ 

11.6  The  regulated  party  is  responsible  for  all  fees  and  charges  involved  in 
establishing  the  bond  or  other  agreement. 


12.0       Procedures  for  administering  the  use  of  eligible  government  bonds  as  financial 
assurance 

12.1  In  this  section,  bonds  are  debt  instruments  issued  or  guaranteed  by  the 
Government  of  Canada  or  a  provincial  government  and  should  be 
distinguished  from  surety  or  performance  bonds. 

12.2  Bonds  used  as  a  financial  assurance  should  have  a  maturity  date  not  over 
three  years  from  the  date  on  which  they  are  deposited. 

12.3  Bonds  must  be  in  bearer  form  or  they  must  be  transferred  to  the 
Government  of  Ontario.   Consequently,  Canada  Savings  Bonds  cannot  be 
used  as  financial  assurance. 

12.4  Bonds  should  be  delivered  to  the  FAB  for  safe  keeping. 

12.5  The  FAB  is  to  keep  records  of  bonds  that  are  held  and  report  on  them 
annually,  or  more  frequently,  as  required  by  central  agencies  and  ministry 
management   (see  also  Section  14.3). 

12.6  The  FAB  should  take  steps  to  monitor  the  value  of  the  bonds  quarterly, 
or  more  frequently  if  necessary,  and  report  to  the  program  director  if  the 
value  falls  below  the  required  value  of  the  financial  assurance. 
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12.7  If  the  value  of  the  bonds  on  deposit  falls  to  a  level  of  less  than  85  percent 
of  the  required  value  of  the  financial  assurance,  the  director  of  the  FAB  is 
to  inform  the  program  director  and  the  regulated  party  that  additional 
security  must  be  provided. 

12.8  The  program  director,  in  conjunction  with  the  FAB,  may  make 
arrangements  with  persons  posting  bonds  to  accept  substitute  bonds  as 
security.   If  no  other  arrangements  are  made  and  a  bond  matures  or 
interest  payments  are  received,  the  proceeds  shall  be  deposited  and 
administered  as  a  cash  guarantee  as  described  in  Section  9  of  these 
procedures. 


13.0       Agreements  with  terms  specified  in  the  approval,  order  or  regulations 

13.1  Agreements  or  contracts  for  financial  assurance  may  be  required  by  a  term 
or  condition  of  an  approval  or  an  order. 

13.2  The  wording  of  the  agreement  may  be  negotiated  in  the  course  of 
developing  the  approval  or  the  order. 

13.3  Copies  of  the  agreement  and  the  approval  or  order  should  be  filed  with 
the  FAB  for  safekeeping  and  reference. 

13.4  The  FAB  shall  keep  records  of  these  agreements  and  provide  reports  on 
them  annually,  or  more  frequently,  as  required  by  central  agencies  and 
ministry  management   (see  also  Section  14.3). 

13.5  Where  the  agreement  provides  for  holding  of  securities  by  a  third  party, 
the  relevant  provisions  of  the  other  sections  of  these  procedures  shall 
apply.   For  example,  Section  12.4  describes  how  government  bonds  are  to 
be  held. 

• 

13.6  Liability  insurance  may  be  considered  as  financial  assurance.     All  the 
following  conditions  must  be  met  in  order  to  accept  an  environmental 
liability  insurance  policy  in  lieu  of  financial  assurance: 

13.6.1     A  certificate  is  provided  by  the  insurance  company  which  states 
that  the  liability  insurance  policy  will  pay  spills  cleanup  costs,  the 
costs  of  other  activities/conditions  required  by  the  certificate  of 
approval  and  any  costs  incurred  as  a  result  of  failing  to  comply 
with  such  conditions; 
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13.6.2  The  policy  requires  no  deductible;  if  it  does,  it  must  be  acceptable 
to  the  ministry  program  director. 

13.6.3  The  policy  should  have  an  option  for  extending  coverage  for 
three  years  or  longer  following  termination  of  operations  covered 
by  the  insurance  policy. 

13.6.4  Should  the  insurance  carrier  decide  to  cancel  the  policy,  for  any 
reason,  including  non-payment  of  premium,  the  insurer  must  give 
the  policy  holder  and  the  ministry  program  director  at  least  six 
months  notice  of  intent  to  cancel. 

13.7        Advice  and  guidance  may  be  sought  from  the  Insurance  and  Risk 

Management  Section  of  the  Management  Board  of  Cabinet  and/or  from 
the  Ontario  Insurance  Commission  in  the  Ministry  of  Finance. 


14.0        Periodic  reviews 

14.1  In  addition  to  the  reporting  and  reviews  specified  in  previous  paragraphs, 
the  following  types  of  review  of  each  financial  assurance  should  be 
undertaken  as  often  as  is  necessary: 

14.1.1  The  FAB  should  make  inquiries  at  least  once  a  year  as  to  the 
status  and  solvency  of  the  persons  and  institutions  that  provide 
financial  assurance  to  the  Superintendent  of  Deposit  Institutions 
or  the  Superintendent  of  Insurance  in  the  Ministry  of  Finance  or 
to  the  Canadian  Inspector  General  of  Banks. 

14.1.2  The  amount  of  the  financial  assurance  should  be  reviewed  by  the 
program  director  to  ensure  that  the  amount  of  financial  assurance 
is  sufficient  to  cover  any  increases  in  expected  capital  and/or 
operating  costs  or  other  program  requirements   (see  Section  7.0). 

14.1.3  Where  conditions  in  an  order  or  approval  do  not  specify  the 
return  or  cancellation  in  whole  or  in  part  of  the  financial 
assurance,  the  periodic  review  should  determine  whether  the 
financial  assurance  should  be  returned  in  whole  or  in  part. 

14.2  The  use  of  government  bonds  and  debt  instruments  as  assurance  for  a 
period  longer  than  three  years  is  not  encouraged  because  the  value  of  these 
instruments  could  fluctuate  according  to  economic  conditions.   If  bonds 
are  used,  it  will  be  necessary  to  monitor  the  value  of  the  instrument,  to 
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compare  this  value  against  the  expected  amount  of  money  that  will  be 
'  required  in  the  future  for  decommissioning  or  cleanup  and  to  require  the 
deposit  of  additional  assurance  as  necessary. 

14.3        For  each  order  or  approval  that  has  a  financial  assurance  requirement,  at 
least  a  copy  of  the  following  is  to  be  sent  to  the  FAB  for  retention  and 
reference: 

the  front  page  of  the  order  or  approval; 

the  signature  page  or  pages; 

the  pages  containing  all  assurance  provisions  and  requirements. 

15.0       Conditions  contributing  to  a  default 


15.1  Specific  conditions  contributing  to  a  default  should  be  clearly  specified  in 
the  conditions  of  the  order  or  approval.  These  conditions  should  include 
one  or  more  of  the  following: 

15.1.1  The  regulated  party  misses  two  successive  deadlines  in  his/her 
compliance  schedule; 

15.1.2  After  one  half  (V£)  of  the  time  allotted  to  the  implementation  of 
the  environmental  measure  has  expired  and  the  regulated  party 


can  provide  no  evidence  (ie.  work  orders,  invoices,  inspection 
reports  from  MOEE  staff)  that  steps  are  in  progress  to  comply 
with  the  conditions  of  the  order  or  approval; 

15.1.3     The  length  of  time  a  site  or  facility  can  stay  closed  on  a 

temporary  basis  before  it  must  commence  closure  or  permanent 
rehabilitation  should  be  negotiated  beforehand  with  the  regulated 
party  and  specified  in  the  order  or  approval. 

15.2  Any  violation  of  a  specific  order  or  approval  (including  any  other  order  or 
statute)  can  be  specified  to  be  a  default. 

15.3  The  following  occurrences  should  trigger  the  conversion  of  a  documentary 
non-cash  financial  assurance  into  cash  or  a  more  secure  form  of 
documentary  financial  assurance.   For  example: 
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15.3.1  Notice  is  received  of  proposed  cancellation  or  non-renewal  of  a 
letter  of  credit  or  of  some  other  form  of  financial  assurance  and  a 
satisfactory  alternative  form  of  assurance  has  not  been  arranged 
(sufficiently)  before  the  cancellation  of  expiry  of  the  existing 
financial  assurance. 

15.3.2  Notice  is  received  of  the  impending  insolvency  of  the  regulated 
party  or  the  surety. 

15.4  Documentation  which  specifies  the  circumstances  of  the  default  must  be 
prepared  by  the  program  director  within  two  weeks  after  determination  of 
a  default.   Assistance  may  be  obtained  from  staff  in  the  Legal  Services 
Branch,  the  Investigations  and  Enforcement  Branch  and  the  Economic 
Services  Branch.   Copies  of  such  documentation  are  to  be  sent  to  the 
director,  FAB,  the  Assistant  Deputy  Minister  for  the  division  in  which  the 
program  director  is  located  and  the  regulated  party. 

15.5  The  Investigations  and  Enforcement  Branch  must  be  advised  of  any  failure 
to  deposit  the  required  financial  assurance  or  of  premature  expiry  of  a 
financial  assurance  where  satisfactory  alternative  arrangements  have  not 
been  made,  or  of  any  other  condition  of  default  which  involves  serving 
notice  on  the  regulated  party. 

15.6  Except  in  emergency  situations,  communication  should  be  made  to  the 
regulated  party  at  least  six  weeks  prior  to  taking  the  steps  outlined  in 
Section  16.   The  agency  (e.g.  bank  or  surety  company)  should  also  be 
notified  about  an  impending  default. 


16.0        Responses  to  a  default 

16.1  It  is  presumed  that  the  regulated  party  has  been  given  adequate  notice  of 
the  conditions  of  the  default  together  with  opportunities  to  rectify  these 
deficiencies. 

16.2  If  financial  assurance  has  been  given  in  cash,  bonds,  a  letter  of  credit,  or 
similar  security,  all  or  part  of  the  financial  assurance  amount  may  be 
claimed  by  the  program  director,  with  co-operation  from  the  director, 
FAB,  with  the  appropriate  authorization.   Where  necessary  the  proceeds 
may  be  transferred  to  a  special  account  in  the  Consolidated  Revenue 
Fund.   Any  interest  that  has  been  earned  on  this  money  will  accrue  to  the 
amount  of  the  financial  assurance. 
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16.3  Where  financial  assurance  or  its  proceeds  are  to  be  used  to  complete  the 
action,  facility  or  environmental  measure  as  specified  in  the  order  or 
approval,  a  director's  order  is  required  to  authorize  such  expenditure. 
This  order  can  be  appealed. 

16.4  The  order  or  approval  which  requires  posting  of  the  financial  assurance 
should  normally  specify  as  conditions  the  purposes  to  which  the  financial 
assurance  can  be  applied. 

16.5  If  the  financial  assurance  given  is  a  surety  or  performance  bond,  or  other 
type  of  agreement  that  is  not  readily  convertible  to  cash,  the  provisions  of 
the  agreement  that  is  part  of  a  surety  or  performance  bond  will  apply. 
This  may  include  the  ministry  hiring  a  different  contractor  to  carry  out  or 
complete  the  required  works. 

16.6  Where  facilities  or  sites  are  abandoned,  financial  assurance  will  be 
expended  on  required  decommissioning,  cleanup  and  other  necessary  tasks. 

16.7  Where  it  is  not  feasible  to  utilize  outside  contractors  to  complete  required 
environmental  works  or  measures  as  required  by  the  order  or  the  approval 
(e.g.  where  access  cannot  be  gained  to  an  abatement  facility  or  where 
compliance  requires  a  process  change  within  a  manufacturing  plant),  the 
ministry  shall  realize  on  the  assurance  and  withhold  any  funds  until 
compliance  is  achieved.   In  the  meantime,  other  enforcement  actions  and 
sanctions  (e.g.  prosecutions)  may  be  applied. 

16.8  The  program  director  or  designated  staff  must  document  steps  leading  to 
the  default  and  steps  taken  to  call,  obtain  and  utilize,  the  financial 
assurance. 


17.0       Non-ministry  directors 

Where  a  program  director  is  employed  in  a  local  board  of  health  or  regional 
municipality  or  elsewhere  outside  the  Ministry  of  Environment  and  Energy,  the 
program  director  should  contact  a  ministry  regional  office  or  the  ministry  Legal 
Services  Branch  to  develop  financial  assurance  requirements.   This  consultation  will 
ensure  consistency  in  application  and  the  wording  of  financial  assurance  forms  and 
conditions.   The  requisite  notification  and  copies  of  relevant  documents  should  be 
sent  to  the  Financial  and  Capital  Management  Branch  as  specified  in  Section  13  of 
these  procedures. 
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SPECIFIC  REGULATORY  ACTIVITIES 


PROCEDURES  FOR  FINANCIAL  ASSURANCE  (Part  XH  -  Environmental  Protection  Act)  A-2 

A.1         Private  landfill  and  waste  disposal  sites 

A.  1.1      Financial  assurance  will  be  required  to  cover  the  costs  of: 

•  emergency  close-out  (e.g.  before  the  site  capacity  is  reached); 

•  contingency  programs  for  the  treatment  of  leachate, 
hydrogeological  studies  or  control  of  methane  gas,  if  necessary; 

•  a  planned  close-out  whether  or  not  the  site  reaches  approved 
capacity; 

•  long-term  surface  and  groundwater  and  gas  monitoring  program. 

- 

A.  1.2      The  cost  of  an  emergency  close-out 

A.  1.2.1  Identify  and  determine  the  amount  of  fill  and  cover,  hauling, 
grading  and  revegetation  required  at  the  site. 

A.  1.2.2  Estimate  the  relevant  costs  of  each  of  these  activities  and  convert 
these  costs  to  a  per-hectare  or  a  per-acre  basis. 

A.  1.2.3  As  only  a  part  of  the  landfill  capacity  will  likely  be  used  up,  only 
that  portion  of  the  close-out  costs  associated  with  emergency 
closure  at  the  particular  site  would  have  to  be  incurred. 

A.  1.2.4  Where  A.  1.2.3  applies,  a  maximum  of  50  percent  of  the  close-out 
costs  for  the  entire  site  should  be  collected  as  financial  assurance 
for  emergency  close-out. 

A.  1.3      The  cost  of  a  contingency  program 

A.  1.3.1   Estimate  the  costs  of  the  facilities  specified  in  the  contingency 
program,  e.g.  interceptors,  trenching  and  treatment  equipment. 

A.  1.3. 2  The  annual  operating  and  maintenance  costs  of  these  facilities 
should  be  estimated. 

A.  1.3.3   The  amount  of  financial  assurance  should  equal  the  estimated  one- 
time capital  costs  of  the  facilities  required  for  the  program  plus  at 
least  one  year's  operating  costs.    The  interest  earned  on  these 
deposits  can  be  used  to  build  up  the  financial  assurance  to  an 
amount  sufficient  to  generate  annual  income  that  will  cover  the 
estimated  annual  operating  costs. 
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Introduction 

The  cost  components  and  procedures  outlined  in  this  appendix  are  intended  to  help 
stakeholders  and  MOEE  staff  estimate  the  relevant  costs  associated  with  specific  program 
activities,  projects,  facilities,  technologies,  etc.  which  may  be  required  to  comply  with  each 
type  of  regulatory  activity  identified  in  Section  4  of  the  procedures. 

Recommended  amounts  of  financial  assurance  based  on  these  cost  estimates  are  given  for 
some  types  of  regulatory  activities.  Further  guidance  for  setting  the  amount  of  financial 
assurance  is  found  in  Section  7.0  of  these  procedures. 

Two  key  types  of  costs  are  to  be  estimated  for  each  program  activity,  project,  facility, 
technology,  etc. 

Capital/one-time  costs    -  Costs  associated  with  purchase  of  equipment, 

installation  of  equipment,  construction  of  buildings  and  other  improvements,  one- 
time consultant  services,  architect  services,  laboratory  expenses,  etc. 

Recurring  (annual)  expenses  and  costs     -  Costs  for  operation  and 

maintenance,  labour,  materials,  ongoing  contract  services,  monitoring,  etc.; 
expressed  on  an  annual  basis. 

This  appendix  is  organized  in  the  same  order  as  the  types  of  regulatory  activities  listed  in 
Section  4.0  of  the  procedures. 

Users  of  these  procedures  are  cautioned  against  double  counting  when  developing  cost 
estimates. 

Users  are  also  reminded  that  the  purpose  of  financial  assurance  is  to: 

•  ensure  that  sufficient  funds  are  available  to  comply  with  the  conditions  of  an  order 
or  approval; 

•  assemble  sufficient  funds  for  decommissioning,  cleanup,  rehabilitation  and 
perpetual  care  at  future  dates. 

Financial  assurance  may  not  be  retained  as  a  penalty. 

Financial  assurance  is  not  normally  required  of  municipalities  and  other  public  bodies  or 
institutions. 
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A.  1.4      The  cost  of  the  close-out  plan 

A.  1.4.1  Determine  the  amount  of  fill  and  cover,  grading,  revegetation  and 
facilities  such  as  purge  wells  and  treatment  equipment  that  will  be 
required  for  the  site. 

A.  1.4.2  Estimate  the  one-time  capital  costs  of  the  plan. 

A.  1.4.3  Estimate  the  annual  operating  and  maintenance  activities  that  will 
be  required  for  the  site  and  their  costs. 

A.  1.4.4  The  amount  of  financial  assurance  should  be  equal  to  the 

estimates  of  one-time  capital  costs  plus  an  amount  that  will  build 
up  the  financial  assurance  to  an  amount  that  will  generate  an 
annual  income  sufficient  to  cover  the  estimated  annual  operating 
and  maintenance  costs  for  the  contaminating  lifespan  (i.e.  "...the 
time  period  during  which  the  landfill  will  produce  contaminants 
at  levels  that  could  have  an  unacceptable  impact  if  they  were  to 
be  discharged  into  the  surrounding  environment  of  the  landfill") 
unless  a  shorter  period  can  be  justified.   Where  no  finite  planning 
period  or  contaminating  lifespan  is  specified  for  maintenance  and 
monitoring,  the  capitalized  value  of  the  required  annual  operating 
and  maintenance  costs  should  be  the  basis  for  determining  the 
amount  of  financial  assurance. 

A.  1.4.5  If  the  provision  of  financial  assurance  is  structured  to  accumulate 
a  fund  over  time  the  amount  required  should  normally  be  fully 
accumulated  at  least  five  years  prior  to  closing. 

A.  1.5      The  cost  of  long-term  monitoring 

A.  1.5.1   Determine  the  number  of  locations  to  be  monitored  for  surface 
and  groundwater  and  landfill  gas; 

A.  1.5.2  Determine  the  parameters  to  be  analyzed  and  the  frequency  of 
collecting  samples  for  analysis; 

A.  1.5.3   The  amount  of  financial  assurance  should  be  at  least  equal  to  the 
estimated  costs  of  installing  the  monitoring  facilities  that  are  not 
to  be  provided  for  operational  purposes  and  the  annual  cost  of 
collecting  samples,  analyzing  samples,  and  producing  a  report  by  a 
consultant  to  present  an  interpretative  analysis  of  the  results  for 
the  contaminating  lifespan,  unless  a  shorter  period  can  be 
justified.   As  in  Section  A.  1.4.4,  if  no  finite  planning  period  or 
contaminating  lifespan  is  specified  for  maintenance  and 
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monitoring,  the  capitalized  value  of  the  required  annual  operating 
and  maintenance  costs  should  be  the  basis  for  determining  the 
amount  of  financial  assurance. 


A.2         Private  transfer  stations  and  waste  processing  sites 

A.2.1      The  key  considerations  in  determining  the  amount  of  financial  assurance 
for  these  facilities  are: 

•  the  equipment  and  facilities  on  the  site; 

•  the  total  volume  of  waste   on  site; 

•  the  nature  of  the  waste/material  on  site; 

•  the  extent  of  soil  contamination  at  the  site. 

A.2.2      Financial  assurance  should  cover  the  costs  of: 

A.2.2.1   hauling,  treating  and  disposing  of  the  waste  materials.   N.B.   A 
detailed  cost  estimate  of  these  activities  is  preferable  to  a  rule  of 
thumb  figure  such  as  the  "$1  per  litre  of  waste  generated"; 

A.2.2.2  dismantling  and  disposal  of  equipment  or  other  facilities; 

A.2.2.3   excavation  and  disposal  of  contaminated  soil,  if  necessary; 

A.2.2.4  site  rehabilitation. 

A.2.3      These  are  all  one-time  costs  which  could  be  incurred  at  any  time  after  the 
certificate  of  approval  has  been  issued.   Therefore,  financial  assurance 
should  be  sufficient  to  cover  these  costs  from  the  outset  of  the  activity. 

A.2.4      Where  environmental  monitoring  and  reporting  over  a  period  of  five  years 
or  longer  are  required  for  these  establishments,  such  costs  should  be 
estimated  and  included  in  the  amount  of  financial  assurance. 

A.2.5      If  the  transfer  station  or  processing  facility  will  handle  waste  materials  for 
which  there  is  no  identified  place  or  practical  method  of  disposal  in 
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Ontario,  an  approved  method  of  disposal  must  be  identified  and  the  costs 
of  this  method  estimated.  These  costs  should  be  included  in  the  financial 
assurance  required  from  the  outset  of  the  activity. 


A.3        Private  waste  management  (haulage)  systems 

A.3.1      The  purpose  of  financial  assurance  for  this  activity  is  to  provide  money 

for  cleanup  of  spills  and  for  the  cleanup  of  abandoned  vehicles  and  storage 
areas. 

A.3. 2      There  are  two  main  types  of  hauler  operations  for  which  certificates  of 
approval  are  issued:   subject  wastes  and  solid,  non-hazardous  wastes. 

A.3.3      As  of  the  Fall  of  1993,  subject  waste  haulers  are  being  required  to  purchase 
at  least  $1  million  in  liability  insurance. 

A.3. 4      An  alternative  procedure  for  calculating  the  amount  of  financial  assurance 
should  be  based  on  the  relative  hazard  posed  by  the  material  being  hauled, 
the  accident  record  of  the  applicant  and  other  similar  carriers  and  the 
likely  costs  of  cleanup  of  either  a  spill  or  the  applicant's  trucks  or  storage 
facilities  where  there  is  no  liability  insurance  or  financial  assurance  in 
place  to  cover  the  expense. 


A.4         Private  communal  sewage  systems,  sewage  works  or  water  works  without  an 
agreement  that  a  government  agency  will  take  over  the  system 

A.4.1      Information  on  the  specifications  of  the  facility  should  be  provided  so  that 
MOEE  personnel  may  verify  capital  and  operating  cost  estimates  or 
prepare  their  own. 

A.4.2      The  amount  of  financial  assurance  required  is  initially  to  cover  three  years 
of  operating  costs  plus  15  percent  of  the  capital  costs,  which  would 
provide  funds  for  upgrading  or  cleanup  that  may  be  required  after  a 
default  and  for  an  interim  takeover  until  the  municipal  or  other  local 
organization  takes  over  operations  or  replaces  the  works. 

A.5         Approvals  under  Part  V,  EPA 

A.5.1      These  types  of  facilities  include  recycling  operations,  incinerators,  PCB 
storage  sites,  organic  waste  disposal  sites  and  waste  management  systems 
(e.g.  haulers)  which  do  not  handle   subject  wastes.   Financial  assurance  is 
discretionary  for  these  operations. 
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A.5.2      The  procedures  for  calculating  the  amount  of  financial  assurance  required 
for  these  types  of  facilities  will  be  the  same  as  those  defined  for  similar 
types  of  facilities  described  in  Sections  A.l  (private  landfill  and  waste 
disposal  sites),  A.2  (private  transfer  stations  and  waste  processing  sites),  or 
A.3  (private  waste  management  [haulage]  systems). 

A.5.3      As  experience  and  data  are  obtained,  revised  procedures  will  be  developed 
for  some  activities  or  facilities. 


A.6        Approvals  under  Part  VIII,  EPA 

A.6.1      The  amounts  of  financial  assurance  that  may  be  required  for  these  facilities 
(e.g.  sewage  holding  lagoons  and  certain  communal  sewage  systems)  must 
cover  any  expected  costs  of  removal  of  sewage  and  sludge  or  their 
continued  interim  operation  in  the  event  of  a  default. 

A.6.2      The  cost  components  to  estimate  for  Class  7  sewage  systems  are  found  in 
Section  A.7,  below. 


A.7        Approvals  for  industrial  and  milling  activities  that  generate  tailings,  ash  or 
other  waste  materials  subject  to  Section  53,  OWRA 

A.7.1      Financial  assurance  may  be  required  to  finance  site  closure  and 

rehabilitation  of  tailings  or  other  waste  material  storage  areas.  Financial 
assurance  should  be  based  on  one-time  capital  costs  plus  funds  for  long- 
term  (perpetual)  maintenance  and  care. 

A.7.2      If  the  regulated  party  is  a  mining  company,  a  mining  plan  (which  projects 
production  rates,  ore-body  lifespan  and  required  tailings  area)  and  a  closure 
plan  (which  details  rehabilitation  and  revegetation  to  be  undertaken)  are  to 
be  supplied  with  the  application.   Cost  estimates  associated  with  the 
closure  plan  should  also  be  submitted. 

A.7.3      The  cost  of  environmentally  acceptable  mill  tailings  management  includes: 

A.7.3.1   site  preparation  (including  cutting  timber  from  the  tailings  area, 
grading  and  containment  works); 

A.7.3. 2  cover  (in  some  areas)  and  grading  of  tailings  area; 

A.7.3.3   revegetation; 
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A.7.3.4  long-term  monitoring  and  maintenance  of  dams  and  treatment 
facilities. 

A.7.4      The  amount  of  financial  assurance  required  should  include  the  capital  costs 
of  closure  and  rehabilitation  which  will  be  incurred  if  the  mine  or  nulling 
operation  closes  prematurely  plus  an  annual  payment  that  would  generate 
sufficient  funds  in  the  future  to  pay  for  closure,  rehabilitation  and  long- 
term  maintenance. 

A.7.5      The  quantity  or  area  of  tailings  that  are  generated  each  year  should  be 
reported  so  that  sufficient  funds  can  be  accumulated  for  closure  if  the 
mine  is  closed  prematurely. 

A.8        Approvals  for  operations  which  discharge  into  surface  waters  subject  to 
Section  53,  OWRA  or  to  groundwaters  subject  to  Part  VIII,  EPA. 

A.8.1      Financial  assurance  may  be  required  to  ensure  that  conditions  on  a 
certificate  of  approval  are  complied  with  on  time. 

A. 8. 2      Cost  estimates  of  the  required  abatement  or  preventative  systems  and 

activities  should  be  provided  by  the  regulated  party.   If  such  estimates  are 
not  submitted,  compliance  guideline  F-2  of  the  Ministry  of  the 
Environment  and  Energy  may  be  invoked  to  generate  these  estimates. 

A.8.3      Financial  assurance  would  normally  be  equal  to  100  percent  of  the  capital 
costs  of  implementing  the  required  abatement  or  preventative  systems.   If 
the  program  is  to  be  phased  in  over  four  or  more  years,  the  recommended 
amount  of  financial  assurance  is  equal  to  future  capital/one-time  and 
operation  and  maintenance  costs  discounted  to  present  values  using 
appropriate  formulae  and  interest  rates. 


A.9        Air  approvals  under  Section  9,  EPA 

A.9.1      Financial  assurance  should  cover  the  costs  of  collection,  storage  and 

disposal  of  toxic  or  hazardous  waste  materials  from  air  pollution  control 
equipment   (see  Section  A.l  and  A.2). 

A.9.2      Where  a  conditional  certificate  of  approval  is  issued  and  there  is 
uncertainty  as  to  whether  the  new  equipment  will  work,  financial 
assurance  should  be  sufficient  to  cover  the  cost  of  replacing  the  equipment 
with  control  equipment  known  to  control  the  emissions  in  question  to  an 
acceptable  degree. 
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A.  10      Water  taking  permit  under  Section  34,  OWRA 

A.  10.1    The  amount  of  financial  assurance  should  be  equal  to  the  cost  of  providing 
alternative  water  supplied  to  those  parties  who  become  affected  by  the 
activity  of  the  regulated  party  under  the  permit.   If  the  most  suitable 
alternative  supply  is  a  new  well  or  a  pipeline  to  those  persons  affected,  the 
financial  assurance  should  be  based  on  the  one-time  capital  costs.   If  the 
most  suitable  alternative  is  water  delivery,  whether  temporary  or  long- 
term,  the  amount  of  financial  assurance  should  be  sufficient  to  cover  these 
cost  as  long  as  is  necessary. 


A.  11       Industrial  abatement  programs  under  Section  18,  EPA 

A.  11.1    Cost  estimates  of  the  required  abatement  or  preventative  systems  should 

be  provided  by  the  regulated  party.   If  such  estimates  are  not  forthcoming, 
or  if  ministry  staff  have  reason  to  believe  that  the  estimates  understate  the 
true  costs  of  the  project,  compliance  guideline  F-2  of  the  Ministry  of  the 
Environment  and  Energy  may  be  invoked. 

A.  11.2    Financial  assurance  for  these  programs  would  normally  be  equal  to  the 
capital  costs  of  the  required  abatement  or  preventative  systems.   If  the 
program  is  to  be  phased  in  over  three  or  more  years,  the  amount  of 
financial  assurance  required  in  any  one  year  need  only  be  equal  to  the 
capital  costs  of  projects  to  be  completed  during  the  current  and  the  year 
immediately  following. 


A.  12      Decommissioning  of  contaminated  industrial  or  commercial  sites 

A.  12.1    The  same  types  of  activities  and  costs  identified  and  discussed  in 

Section  A.2  may  be  applicable  for  decommissioning  contaminated  sites. 

A.  12.2    The  cost  estimates  on  which  to  base  financial  assurance  commitments  may 
be  the  minimum  expenses  needed  to  bring  the  site  up  to  standards  or 
guidelines  that  may  be  issued  from  time  to  time  by  the  Ministry  of 
Environment  and  Energy. 


A.  13       Operations  which  store  subject  wastes  under  Regulation  347 

A.  13.1    See  relevant  information  in  Section  A.22 
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N.B.       The  following  documents  are  presented  as  examples  only  and  are  not  required 

forms  for  financial  assurance.    However,  if  forms  provided  by  issuing  institutions 
(e.g.  banks,  surety  companies)  are  presented  by  approval  applicants  or  recipients  of 
orders,  these  forms  should  be  reviewed  by  ministry  legal,  technical  and 
administration  staff  to  ensure  that  provisions  of  Part  XII  of  the  Act,  conditions  of 
the  order  or  approval  and  the  intent  of  the  procedures  are  preserved  and 
implemented. 
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EXAMPLE  OF  A  SURETY  BOND 


ENVIRONMENTAL  PROTECTION  ACT 


BOND  NO: AMOUNT: 


Know  all  men  by  these  presents  that  we, (hereinafter  called 

the 

"Principal")  and (hereinafter  called  the  "Surety")  are 

jointly  and  severally  bound  unto  Her  Majesty  the  Queen  in  Right  of  the  Province  of 

Ontario,  hereinafter  called  the  "Obligee",  in  the  sum  of dollars 

(         $)  lawful  money  of  Canada,  for  the  payment  of  which  sum,  well  and  truly  to  be 
made,  the  Principal  and  Surety  bind  themselves,  their  heirs,  executors,  administrators, 
successors  and  assigns,  jointly  and  severally,  firmly  by  these  presents; 

• 
WHEREAS  the  Principal  is  [desirous  of  obtaining  certificates  of  Approval  or  provisional 
certificates  of  approval]  from  the  Ministry  of  Environment  and  Energy  to  operate  [where 
disposal  sites  on 


A. 

location  1 

B. 

location  2 

etc.] 

WHEREAS  the  Principal  must  furnish  a  financial  assurance  to  the  Ministry  of 
Environment  and  Energy  pursuant  to  Part  XII  of  the  Environmental  Protection  Act  with 

respect  to x  as  approved  under  the Certificate  of  Approval,  No. 

XXXXXX,  and  all  amending  Notices  of  Amendment. 

In  the  event  there  is  a  default  by  the  Principal  or  its  heirs,  executors,  administrators, 
successors  or  assigns  in  carrying  out  any  of  their  obligations  under  [the  Environmental 
Protection  Act]  with  respect  to  [either  waste  disposal  site],  the  aforesaid  sum  shall  be  paid 
forthwith  on  written  demand  to  the  Treasurer  of  Ontario  to  be  held  for  purposes  of 

Part  XH  of  the  Environmental  Protection  Act  and  and  the  Principal  and 

the  Surety  each  consent  to  the  Crown  obtaining,  on  written  notice,  summary  judgements 
for  the  full  amount  secured  hereunder  if  payment  is  not  made  forthwith  upon  demand; 

Now  the  condition  of  the  above  obligation  is  such  that  if  the  Principal  shall  well  and  truly, 
in  all  respects  duly  fulfil,  execute  and  observe  all  terms  and  conditions  and  requirements  of 

[the  Environmental  Protection  Act]  with  respect  to 1  then  this  obligation 

shall  be  void  and  of  no  effect  but  otherwise  shall  be  and  remain  in  full  force,  virtue  and 
effect. 
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Nevertheless  if  the  Surety  at  any  time  given  TWO  (2)  calendar  months'  notice  in  writing 
to  the  Principal  and  to  the  Ministry  of  Environment  and  Energy  of  its  intention  to  put  an 
end  to  the  Suretyship  hereby  entered  into,  then  this  bond  and  all  accruing  responsibility 
thereunder  shall  from  and  after  the  last  day  of  such  two  calendar  months  aforesaid  cease 
and  determine  except  insofar  as  the  Principal  has  made  default  prior  to  the  said  last  day  of 
such  period. 

Nevertheless,  the  obligation  of  the  Principal  or  the  Surety  for  this  bond  or  renewal  will  be 
limited  to  the  amount  stated  above  or  the  amount  stated  on  the  renewal  certificate 
provided  that  the  amount  stated  on  a  renewal  certificate  shall  not  be  less  than  the  amount 
stated  above  or  on  the  most  recent  renewal  certificate  unless  the  director  under  the 
Environmental  Protection  Act  has  consented  in  writing  to  a  lower  amount. 

This  bond  will  be  valid  for  the  term  from to 

and  shall  be  automatically  renewed  without  further  documentation  from  year  to  year 
thereafter  unless  terminated  as  aforesaid  provided  that  the  Surety  may,  if  it  wishes,  issue 
certificates  evidencing  such  renewal. 


Any  notice  hereunder  may  be  given, 

(a)  in  the  case  of  the  Obligee  by  prepaid  mail  to: 
[insert  Regional  director's  address] 

(b)  in  the  case  of  the  Principal  by  prepaid  mail  to: 

(c)  in  the  case  of  the  Surety  by  delivery  to  or  by  prepaid  mail  to: 

or  such  other  address  as  the  recipient  has  from  time  to  time  given  the  sender  written  notice 

of  change  of  address  provided  such  written  notice  specifies  it  is  given  with  respect  to       

and  this  Bond  and  the  Surety  may  not  give  notice  specifying  an  address 

outside  of  Metropolitan  Toronto  or  the  Municipality  specified  in  (c)  without  the  written 
consent  of  the  Obligee. 

Any  notice  by  the  Obligee  may  be  signed  by  the  program  director  of  the Region  (i.e., 

Central  Region,  Northwestern  Region,  etc.)  of  the  Ministry  of  Environment  and  Energy, 
the  director  of  the  Financial  and  Capital  Management  Branch  of  the  Ministry  of 
Environment  and  Energy,  the  Deputy  Minister  of  Environment  and  Energy,  the  Minister 
of  Environment  and  Energy  or  such  other  person  as  the  Deputy  Minister  of  Environment 
and  Energy  or  Minister  of  Environment  and  Energy  appoints  in  writing  for  the  purpose. 

IN  WITNESS  WHEREOF  this  Bond  has  been  duly  signed,  sealed  and  delivered. 
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Legal  Name  of  Surety 

per: c/s 

Office  Held 

Legal  Name(s)  of  Principal 

(seal) 


(Use  appropriate  style  of  signature 
depending  on  whether  individual,  sole 
proprietor,  partnership  or  corporation) 

[Change  words  in  brackets  to  fit  circumstances,  in  several  places  "and  the  Ontario  Water 
Resources  Act"  would  be  added  for  OWRA  orders  and  approvals]. 


(The  Bond  Form  Ends  Here) 

(The  order  or  approval  should  have  a  provision  such  as: 

"X.   The  (description  of  recipient)  shall,  at  all  times,  have  a  deposit  with 

the  Treasurer  of  Ontario  in  the  sum  of  at  least  ] as  financial 

assurance  with  respect  to  this  [order/approval]  under  Part  XII  of  the 
Environmental  Protection  Act,  provided  that  if  the  program  director 
accepts  documentary  security  in  lieu  of  this  requirement  and  such  security 
is  proposed  to  be  terminated  or  otherwise  become  impaired  without  the 
written  consent  of  the  program  director,  which  consent  the  program 
director  may  give  if  he  has  determined  financial  assurance  is  no  longer 
required  or  he  has  received  other  financial  assurance  in  form  satisfactory 
to  him,  the  said  sum  shall  be  immediately  deposited  with  the  Treasurer". 


This  condition  allows  the  Ministry  to  call  the  security  and  convert  it  to  cash  in  the  event  it 
is  not  renewed  or  notice  is  given  by  the  surety  company  that  it  intends  to  terminate  the 
surety  bond.    (If  the  solvency  of  the  surety  company  is  uncertain,  this  condition  may  not 
be  sufficient). 


. 
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DRAFT  FORM  OF  IRREVOCABLE  LETTER  OF  CREDIT 

(To  be  typed  on  Bank  Letterhead) 


Her  Majesty  the  Queen  in  Right 

of  Ontario  as  Represented  by 

the  Minister  of  Environment  and  Energy 


We  hereby  authorize  you  to  draw  on  the 


Bank  for  account  of 


Limited, Ontario,  an  aggregate  amount  of 


a )0f 


lawful  money  of  Canada  available  by  drafts  at  sight.   Pursuant  to  the  request  of  our 

customer, Limited,  we  hereby  establish  and  give  you  an 

irrevocable  Letter  of  Credit  in  your  favour  which  may  be  drawn  on  by  you  at  any  time 
and  from  time  to  time  upon  written  demand  for  payment  made  upon  us  by  you,  which 
demand  we  shall  honour  without  enquiring  whether  you  have  a  right  as  between  yourself 
and  our  said  customer  to  make  such  demands,  and  without  recognizing  any  claim  of  our 

said  customer.   This  Irrevocable  Letter  of  Credit  will  continue  up  to day 

of 19_  and  will  be  automatically  renewed  for  one  year  on  the  same  terms 

and  conditions  including  this  one  for  renewal  unless  we  give  you  at  least  60  days  written 
notice  that  it  will  not  be  so  renewed  and  you  may  call  for  payment  on  the  full  amount 
outstanding  under  this  Letter  of  Credit  at  any  time  prior  to  that  date  should  this 
Irrevocable  Letter  of  Credit  not  be  renewed. 

Partial  drawings  are  permitted. 

Any  bill  drawn  or  payment  made  hereunder  shall  be  in  favour  of  the  Treasurer  of  Ontario. 

Any  bill  drawn  may  be  drawn  by  you  or  by  the  Assistant  Deputy  Minister,  Regional 
Operations  Division;  the  Assistant  Deputy  Minister,  Corporate  Resources  Division;  or  such 
other  Assistant  Deputy  Minister  or  director  as  you  from  time  to  time  authorize  in  writing. 

Your  claim  under  this  Letter  of  Credit  must  be  in  the  form  of  a  sight  draft  drawn  on  the 

, ,  Ontario  quoting  our  Letter  of 

Credit  # dated 19_. 

We  hereby  agree  with  you  that  bills  drawn  in  compliance  with  the  terms  of  this  credit 
shall  be  duly  honoured  upon  presentation  at  the  drawer's  bank. 


Branch  Manager 


4.0       SUMMARY  OF  FINANCIAL  ASSURANCE 
ACCOUNTS 
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5.0       CALCULATING  FINANCIAL  ASSURANCE  AMOUNTS 
FOR  A  LANDFILL  SITE 


In  this  section,  an  example  showing  how  financial  assurance  is  estimated  for  a  private  landfill 
operation  is  presented.  Lotus  1-2-3  spreadsheets  have  been  developed  to  help  to  calculate  these 
amounts. 

Financial  assurance  for  a  landfill  site  is  intended  to  provide  funds  for: 

1.  Planned  closure  of  the  site  when  the  landfill  capacity  is  exhausted. 

2.  Treatment  of  leachate,  now  or  in  the  future,  if  necessary. 

■ 

3.  Emergency  closure  of  the  site  (i.e.  the  owner  goes  bankrupt;  environmental  damages 
from  the  site  are  higher). 

As  noted  in  the  guidelines,  the  amount  of  financial  assurance  to  be  given  must  be  sufficient 
to  pay  the  total  capital  costs  of  all  planned  and  emergency  closure  activities  plus  the  costs  of 
post-closure  operating,  maintenance  and  monitoring  in  perpetuity. 

In  this  example,  relevant  closure  and  post-closure  care  activities  are  listed  in  Table  1  along  with 
the  estimated  one-time  capital  or  annual  operating  costs  for  each  activity.  Other  relevant 
variables  needed  for  these  calculations  (i.e.  area  of  landfill  site,  contingency  charges,  annual 
amount  of  solid  wastes  disposed  of  each  year,  inflation  and  discount  rates,  etc.)  are  also 
presented.  Values  for  each  variable  are  given  in  Table  1.  Additional  activities  and  capital 
items  can  also  be  added  to  each  spreadsheet. 

Estimates  of  costs  for  each  closure  and  post-closure  item  should  be  provided  by  the  regulated 
parties  (firms  or  individuals)  who  are  recipients  of  orders  or  approvals.  MOEE  officials  should 
review  these  estimates  or  generate  estimates  themselves  if  they  are  not  forthcoming  from 
regulated  parties  or  proponents. 

Table  2  contains  a  listing  of  each  planned  closure  and  post-closure  cost  item  to  be  incurred  in 
each  year  starting  from  the  year  in  which  the  site  is  intended  to  close  (1997  in  this  example). 
These  costs  are  then  summed  across  rows  to  show  first,  the  total  costs  annually  and,  second, 
the  present  value  of  these  total  costs. 

Costs  for  each  item  are  inflated  each  year  by  the  inflation  rate  specified  in  Table  1.  Inflation 
and  discount  rate  values  used  in  this  example  are  3.5  percent  and  6.0  percent.  Inflation  rate 
and  discount  rate  values  can  be  changed  as  required. 
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Present  values  are  calculated  using  the  Lotus  "@PV"  function  and  the  discount  rate  specified 
in  Table  1. 

In  this  example,  planned  closure  costs  shown  for  1997  are  inflated  from  initial  1992  values. 

Annual  present  values  are  summed  in  Table  2  over  the  period  of  years  defined  for  the  case  in 
point  (in  this  case,  from  1997  to  2021)  to  yield  $498,098.  The  total  present  value  over  the 
study  period  (as  shown  in  the  lower  right-hand  corner  of  the  table)  is  the  total  amount  of 
funds  that  would  have  to  be  accumulated  at  the  end  of  24  years  to  pay  the  planned  closure 
costs  and  future  post-closure  perpetual  care  activities.  These  funds  may  be  accumulated  if  the 
proponent  pays  an  annual  fixed  amount  or  a  charge  per  unit  of  solid  waste  deposited  each  year 
into  the  financial  assurance  account.  Part  of  the  money  accumulated  will  be  interest  earned 
at  rates  defined  in  Section  7  of  the  guidelines. 

Table  3  contains  estimates  of  emergency  closure  and  post-closure  cost  items.  In  this  example, 
Emergency  Closure  activities  and  their  costs  are  identical  to  planned  closure  activities  and  costs 
displayed  in  Table  2.  However,  emergency  closure  could  occur  in  any  year  after  the  opening 
of  the  site.  Total  funds  required,  in  current  and  present  value  terms,  are  summed  up  in  the 
right-hand  columns  of  Table  3.  The  total  present  value  over  the  period  (shown  in  the  lower 
right-hand  corner  of  the  table)  would  be  the  amount  of  financial  assurance  required  at  the 
outset  of  the  landfill  site  operation. 

Note  that  the  number  of  different  closure  and  post-closure  activities  in  Tables  2  and  3  may  be 
increased  or  decreased  as  needed  by  the  user. 

Table  4  presents  an  elaboration  of  the  provision  of  accumulated  financial  assurance  payments 
over  time.  Two  alternative  payment  schedules  intended  to  accumulate  the  same  amount  of 
money  for  planned  closure  and  post-closure  activities  are  presented.  One  approach  is  to  assess 
charge  rates  per  tonne  that  vary  from  year  to  year;  the  other  is  to  charge  the  same  amount 
each  year,  but  not  based  on  the  amount  of  waste  deposited.  Under  both  payment  schedules, 
the  same  total  amount  of  money  should  be  assembled,  $498,098. 

The  purpose  of  financial  assurance  is  to  ensure  that  funds  are  available  for  emergency  closure 
from  the  time  the  site  opens  and  begins  operating.  The  amount  of  financial  assurance  for 
emergency  closure  is  determined  in  Table  3  and  may  be  given  as  cash,  letter  of  credit,  surety 
bond,  etc.  As  funds  are  accumulated  from  annual  payments  into  a  fund  for  planned  closure 
and  other  post-closure  activities  (e.g.  leachate  treatment),  the  financial  assurance  held  for 
emergency  closure  may  be  reduced. 

The  Lotus  spreadsheets  (version  3.0  or  higher)  and  the  Guidelines  and  appendices  (version  5.0 
or  higher)  may  be  obtained  on  diskette  by  calling  the  Economic  Services  Branch,  Ministry  of 
Environment  and  Energy  at  323-5933. 
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TABLE  1:    CLOSURE  AND  POST  CLOSURE  ACTIVITIES  AND  COSTS 


ACTIVITY 
NUMBER 

ESTIMATED 
COST 

PAYMENT  PERIOD 

CLOSURE  AND  LONG-TERM 
MAINTENANCE  ACTIVITIES 

1 
2 
3 

4 

5 

6 

7 

8 

9 

10 

11 

$1,000 

$1,000 

$17,500 

$5,000 

$3,000 

$1,200 

$10,000 

$10,000 

$6,500 

$1,000 

$15,000 

One-time  payment 

One-time  payment 

one-time  payment 
(per  hectare) 

one-time  payment 
(per  hectare) 

one-time  payment 
(per  hectare) 

One-time  payment 

One-time  payment 

Annual  payment 

Annual  payment 

Annual  payment 

One-time  payment 

Clean  up  of  litter,  debris  on  and  around  site 
Repair  of  leachate  seeps 
Final  cover  application 

Topsoil  application 

Seeding  finished  areas 

Drainage  ditch  construction 

- 

Tree  and  Shrub  planting 

Site  inspections  and  routine  maintenance 

Water  monitoring,  lab  analyses,  report  preparation 

Repair  of  defective  monitoring  wells 

• 
Replace/repair  of  monitoring  wells 

2 

1.5 
15% 

3,356 
1 

hectares 

hectares 

percentage 
One-time  payment 

tonnes/year 

phases 

Site  size  requiring  final  cover  application  and 
seeding  of  finished  areas. 

Site  size  requiring  topsoil  application. 

Contingency 

Quatity  of  waste  accepted  at  site  per  annum 

Number  of  phases  over  which  the  site  will  be  used. 
(Note:  each  phase  is  a  complete  and  separate  entity) 

3.5% 
6.0% 

percentage 
percentage 

INFLATION  RATE 
INTEREST  (DISCOUNT)  RATE 
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6.0       UNIT  COSTS  OF  EMERGENCY  AND  PLANNED  CLOSURE 
OF  LANDFILLS 


The  two  tables  shown  in  this  section  summarize  unit  and  total  costs  of  emergency  and  planned 
closure  activities  and  cost  items  for  landfill  sites  in  Ontario.  Post-closure  maintenance, 
monitoring  and  contingency  costs  are  also  shown. 

These  costs  are  summarized  from  certificate  of  approval  files  of  the  Ministry  of  Environment 
and  Energy  and  represent  cost  estimates  reported  for  specific  landfill  operations  in  Ontario  and 
used  to  establish  financial  assurance  amounts.  Eight  different  landfill  sites  are  noted  in  these 
tables.    Gore  landfill  is  represented  in  both  tables. 

In  each  case,  the  sizes  of  the  landfill  sites  (in  hectares)  are  shown.  For  some  of  the  sites,  the 
area  for  which  closure  and  post-closure  maintenance  costs  are  estimated  is  given. 

For  purposes  of  determining  financial  assurance  for  emergency  or  planned  closure,  only  the 
area  of  the  landfill  that  is  in  operation  at  the  time  of  closure  would  have  to  be  worked  on. 
Therefore,  costs  of  closure  may  be  based  only  on  the  area  to  be  closed,  not  the  whole  landfill 
site.  In  some  of  the  certificate  of  approval  files,  it  is  not  clear  just  how  much  area  is  to  be 
closed. 

As  a  rule  of  thumb,  up  to  one-third  of  the  full  area  of  a  landfill  site  will  be  operating  at  any 
point  in  time. 
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